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J   U  D  G    M   E  N   T

1. Briefly stated the case of prosecution is that : 

The informant Mustt. Karimon Nessa, who is also 

the victim woman of the case,  lodged the FIR before I/C, 

Borghat OP under Tezpur Police Station against the accused 

on  23-06-2010  by  stating  inter-alia  that  at  the  time  of 

occurrence her husband was working at Bangalore for 1 ½ 

month. On the date of occurrence at about 7-30 PM while the 

informant was staying at her residence along with her two 

children  then  accused  entered  into  the  house  without 

authority and tried to rape on the informant forcibly. At that 

time when she raised alarm, then neighbouring people came 

to  her  residence  and as  soon as  the  neighbouring  people 

arrived at the residence of informant, the accused fled away 

by braking the wall of the house. After some time, accused 

again came to the residence of informant and assaulted to 

the informant by giving fist blow and slaps for raising alarm 

and also for informing the matter to other persons by her. 

For that act of accused, the informant felt insecure to stay in 

her  residence.  So,  the  informant  prayed  before  police  for 

taking necessary action against the accused. 

2. After receiving the written FIR, the I/C of Borghat 

OP, made a GD Entry on the basis of FIR and forwarded the 

FIR to Tezpur Police Station for registering a case. The I/C 

had himself had taken up for investigation of the case. After 

receiving the FIR, the O/C of Tezpur PS registered a case 

bearing  Tezpur  Police  Station  Case  No.  588/10  u/s 

448/325/376/511 of IPC. During the period of investigation, 

the Investigating Officer  inspected the place of  occurrence 

and prepared the sketch map of the place of occurrence. He 
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also produced the victim before the Court for recording her 

statement u/s 164 CrPC. The victim was also produced for 

medical examination. After completing the investigation, the 

Investigating Officer submitted the Charge sheet against the 

accused u/s 448/376/511 of IPC. 

 3. After  appearance  of  the  accused  person,  the 

learned Judicial Magistrate committed the case to the Court 

of Sessions and thereafter the case was made over to this 

Court for disposal.  After considering the materials available 

on  case  record  and  case  diary,  the  charge  was  framed 

against the accused under Sections 448/376/511/506 of IPC. 

Then the contents of charge was read over and explained to 

the  accused  to  which  the  accused  pleaded  not  guilty  and 

claimed to be tried. 

4. During  trial,  the  prosecution  has  examined  as 

many  as  6  (six)  witnesses  including  the  victim  and  the 

Investigating Officer to prove the case against the accused. 

Then the accused has been examined u/s 313 CrPC, wherein 

he has denied the prosecution case totally. No witness has 

been  examined  by  defence.  After  the  close  of  trial,  the 

argument has been heard from both sides and accordingly 

judgment is delivered. 

5.  Points for determination of the case:

(1) Whether  the  accused  person  committed 

house trespass by illegally entering into the residential 

house of informant at the time of occurrence ?

(2) If  so,  whether  the  accused  person  made 

attempt to commit rape on informant / prosecutrix and 

for that purpose he had committed some act ?
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(3) Whether  the  accused  committed  criminal 

intimidation  by  threatening  to  the  informant  / 

prosecutrix for raising alarm and informing the matter 

to other persons at the time of occurrence ?

Discussion,   Decision and reasons for Decision:-  

6. Before deciding the case, I like to briefly discuss 

the evidence adduced by PWs first.

7. PW-1  is  the  victim  woman  whose  name  is 

Kariman Nessa. She has stated in her evidence that on the 

date of occurrence at about 7 PM while she was sleeping with 

her  two  children  then  the  accused  opened  the  door  and 

entered into the house then the accused laid her by pushing 

and  tried  to  rape  her.  Then  she  raised  alarm  and 

immediately  neighbouring  people  came  there  and  after 

arrival  of  neighbouring  people,  the  accused  fled  away  by 

breaking the wall. The accused again came to her residence 

and slapped her in presence of other persons. Accused also 

threatened her. On the next day, she lodged the FIR before 

Panch  Mile  Out  Post.  Police  forwarded  her  for  medical 

examination.  She was also  produced before Magistrate  for 

recording her statement. She put her thumb impression on 

the FIR. 

In the cross-examination, PW-1 has stated that 

on the date of occurrence, her husband was away from the 

residence. Though, she lodged the FIR in the morning of next 

day  but  police  did  not  visit  her  residence  then  she  again 

lodged one another ejahar before Borghat police out post on 

the  next  day  again.  Though  it  was  dark  at  the  time  of 

occurrence, but she could identify the accused and as soon 
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as the  accused entered into  her  house,  she raised alarm. 

Some  people  namely,  Riajuddin,  Johura,  Raham  Ali  etc. 

came to the place of occurrence. Accused broke the wall of 

the  house  and  fled  away.  PW-1  has  also  denied  some 

suggestion put to her by defence in regards to the fact stated 

by her before police. 

8. PW-2  Must.  Johura  Khatun  has  stated  in  her 

evidence  that  after  hearing  the  alarm,  she  came  to  the 

residence  of  Kariman  Nessa  and  Kariman  Nessa  stated 

before her that someone had came to her residence. 

9. PW-3  Md.  Raham  Ali,  who  has  been  declared 

hostile  witness  by prosecution,  has  stated  in  his  evidence 

that  after  hearing the alarm raised by Kariman Nessa,  he 

came to her residence and found Kariman Nessa crying. He 

was also informed by Kariman Nessa that  Jamaluddin had 

come to her residence and fled away by breaking the wall. 

 During  the  cross-examination  by  prosecution, 

PW-3  has  denied  the  fact  that  he  was  interrogated  by 

Investigating Officer and before the Investigating Officer he 

stated that at the time of occurrence, the accused without 

any authority entered into the house of Kariman Nessa and 

made  attempt  to  commit  rape  by  lying  her  and  when 

Kariman Nessa raised alarm then accused fled away.

During the cross-examination by defence,  PW-3 

has stated that Kariman Nessa is his sister-in-law in relation. 

After his arrival at the place of occurrence, he noticed some 

other persons there. He did not find the accused there. 
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10. PW-4 Khesub Ali has stated in his evidence that 

he  only  heard  about  the  occurrence  on  next  day  from 

Kariman Nessa. 

In the cross-examination, PW-4 has stated that 

he was not interrogated by police. 

11. PW-5 Riajuddin has stated in his evidence that at 

the time of occurrence, while he was taking bath, he heard 

the alarm raised by Kariman and he immediately went to the 

residence  of  Kariman and Kariman stated before him that 

one person had come to her house and tried to rape her. 

Then, the said person fled away by breaking the wall. 

In the cross-examination, PW-5 has admitted that 

Kariman did not state the name of the person to him who 

had entered into her house. 

12. PW-6  is  the  Investigating  Officer.  The 

Investigating Officer has stated in his evidence that on 23-6-

10 he received the written ejahar from Kariman Nessa. Then 

he made a GD Entry  and started to investigate the case. 

During  the  investigation,  he  inspected  the  place  of 

occurrence  and  prepared  the  sketch  map  of  the  place  of 

occurrence.  He  also  interrogated  the  witnesses  available 

there. He produced the victim before the Court for recording 

her statement u/s 164 CrPC. Victim was also produced for 

medical  examination.  During  the  investigation  period,  he 

arrested  the  accused  person  and  after  completing  the 

investigation,  he  submitted  the  charge  sheet  against  the 

accused. 

In the cross-examination, PW-6 has stated that 

he did not take the thumb impression of  informant in  the 

Form of FIR. He did not also interrogate the writer of the FIR. 

6



          

He did not seize any article during the course of investigation 

in connection with the case.  

13. From the above discussion of evidence of PWs, it 

appears that the PW-1 who is the victim, has claimed in her 

evidence that accused tried to commit rape on her and when 

she  raised  alarm the  neighbouring  people  came and after 

arrival  of  neighbouring  people,  the  accused  fled  away  by 

breaking the wall. Accused also came again to her residence 

and slapped her in presence of other persons. PW-2, PW-3, 

PW-4 and PW-5 have claimed that they only heard about the 

occurrence from the informant, but they did not witness the 

occurrence. PW-6 the Investigating Officer, has stated that 

he  did  not  find  any  eye  witness  during  the  course  of 

investigation. So, on appreciation of evidence, it is found that 

though  the  informant  has  stated  in  her  evidence  that 

accused  came  to  her  residence  for  the  second  time  and 

slapped her in presence of other persons, but such fact has 

not been substantiated by evidence of  other PWs because 

other  PWs  have  stated  that  they  did  not  witness  the 

occurrence. They only heard about the name of the person 

who had come from the informant. So, on the basis of such 

uncorroborative  evidence,  it  cannot  held  that  the  accused 

came to  the  residence  of  informant  and  entered  into  her 

residence at the time of occurrence. Moreover, the informant 

has stated that some persons whose name are, Riajuddin, 

Johura,  Raham  Ali  and  Sabjan  came  to  the  place  of 

occurrence, but in their evidence Johura Khatun, Riajuddin 

and Raham Ali have stated that they only heard about the 

occurrence from the informant. So, such contradictory facts 

stated by the informant herself in her evidence has cast the 

shadow of doubt regarding the reliability of her evidence. In 

the  FIR,  the  informant  stated  that  after  arrival  of  other 

persons,  the accused fled  away by breaking the wall.  But 
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none of the PWs have stated that they saw the occurrence. 

So, the fact stated in the FIR has not been substantiated by 

evidence of other witnesses. 

14. On perusal  of  statement of  victim / prosecutrix 

recorded u/s 164 CrPC it is also found that the victim stated 

some fact. In that statement, she stated that after arrival of 

neighbouring people the accused fled away by breaking the 

wall. 

15. Now, I discuss the materials on record in the light 

of  point  of  determination  of  the  case  for  the  purpose  of 

coming to the conclusion. 

16. In regards to the fist point for determination of 

the  case,  it  appears  from  the  meticulous  examination  of 

material on record that though the informant has claimed in 

her FIR as well as in her evidence that the accused entered 

into her residence and made attempt to commit rape on her 

and after arrival of other persons, the accused fled away but 

such fact has not been corroborated by evidence of  other 

PWs.  Because,  other  PWs  have  stated  that  they  did  not 

witness the occurrence. So, on the sole basis of evidence of 

prosecutrix it cannot be held that the accused entered into 

her residence at the time of occurrence. It has already been 

discussed  about  that  the  prosecutrix  has  stated  some 

contradictory  facts in  her evidence for which her evidence 

becomes unreliable. 

17. Regarding second point for determination of the 

case,  it  appears  from  the  appreciation  of  evidence  that 

though  the  informant  has  claimed  that  accused  made 

attempt to rape her and she raised alarm, but she has failed 

to  state  specifically  what  act  was  done  by  accused  for 
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purpose  of  committing  the  rape.  She  only  stated  that 

accused  laid  her  by  pushing  her,  but  such  facts  is  not 

sufficient  to  prove  the  intention  of  accused  for  making 

attempt to commit the rape. Moreover, though the informant 

has stated that other persons came to her residence after 

hearing her alarm but none of them has claimed that they 

saw  the  accused  at  the  residence  of  informant.  So,  the 

evidence  adduced  by  PW-1  (victim)  is  not  adequately 

corroborated. So, it is not found trustworthy and reliable to 

hold the opinion that the accused did certain acts towards 

commission of rape on the victim at the relevant time. What 

is  stated  by  the  PWs  including  the  victim  herself  is  not 

sufficient enough to prove the ingredients of offence u/s 376 

read with Section 511 of IPC. 

18. Regarding the third point for determination of the 

case, it appears that though the informant has claimed in her 

FIR as well as in her evidence that accused threatened her 

and  slapped  her  because  of  her  revelation  before  other 

persons  about  the  occurrence,  but  such fact  has  also  not 

been corroborated by the evidence of other PWs. Because, 

other PWs have not stated that the informant informed them 

after  their  arrival  that  accused had threatened her  at  the 

time of occurrence. So, on the sole basis of uncorroborated 

evidence of prosecutrix, it will not be proper and justified to 

hold  the  opinion  that  the  accused  committed  criminal 

intimidation by threatening to the informant at the time of 

occurrence. 

19. On the basis of above discussion, it is found that 

the prosecution has failed to prove the ingredients of offence 

u/s 448/376 read with section 511 IPC and ingredients of 

section 506 of IPC with the material of beyond reasonable 
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doubt for which the accused is entitled to acquittal on benefit 

of doubt. 

  O  R  D  E  R

As the prosecution has failed to prove the case 

beyond all reasonable doubt against the accused person, so 

the accused person is acquitted on benefit of doubt and set 

at liberty forthwith. 

The  bail  bond  stands  discharged  immediately 

from the case. 

 

            Given under my hand and seal of this Court on 

this day, the 5th day of March, 2012. 

( M. Kalita)
 Assistant  Sessions  Judge,
     Sonitpur, Tezpur.

Dictated and corrected by me.

 

Dictation taken and 
transcribed by me :

(J. K Muru)
Steno.

****
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Assistant Sessions Judge,

Sonitpur, Tezpur.



          

 A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1         :   Must. Kariman Nessa
PW 2 :   Must. Johura Khatun
PW 3 :   Md. Raham Ali
PW 4         :   Md. Khesub Ali
PW 5 :   Md. Riajuddin
PW 6 :   Sri M. N. Saikia, IO

Defence Witness        :   Nil

Court Witness :         Nil
 

Prosecution Exhibits:     :   

Exhibit 1    :  Ejahar
Exhibit 2    :  Sketch Map
Exhibit 3    :  Charge sheet
Exhibit 4    :  Case Diary

Material  Exhibits:      : Nil

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil

  (M. Kalita)
  Assistant Sessions Judge,
        Sonitpur : Tezpur.
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